This article argues that understanding the role of the European Court of Human Rights (ECtHR or the Court) to be that of a guardian of discourse would respect legitimate disagreement among pluralist democracies, while enabling the Court to safeguard human rights in a meaningful and effective way.
INTRODUCTION
The ECtHR has turned into an oligarchical institution exercising foreign rule contrary to the idea of democratic self-government. Overstepping its mandate, it arrogated the competence to overrule basically any national decision. In recent years, this fundamental critique of the Court's role in Europe has increasingly gained * Senior Research Fellow, Department of Law, Freie Universit¨at Berlin, Germany [b.baade@fu-berlin.de]. I would like to thank the anonymous reviewers for their constructive criticism and Kirsten Leube for her advice on style. must be distinguished: first-order reasons relating to the substantive decision that needs to be taken, and second-order reasons that are not concerned with the question what decision to take, but who should take it. 5 This takes account of the Court's and national institutions' legitimacy in taking a specific decision.
In practice, the most significant second-order reason is the legitimacy of the national decision under review. The reviewed decision's input legitimacy as well as its procedural legitimacy are relevant factors in determining the amount of respect owed to it. Procedural legitimacy is not only generated formally by observing procedures, but more importantly by the substantive process of giving (practical and theoretical) reasons to justify a decision. Unlike often assumed, 6 output legitimacy usually plays only a limited role, since in many cases the outcome is precisely the contentious issue.
What has been termed 'procedural proportionality' or 'procedural rationality' review is, thus, neither an alternative to a substantive proportionality analysis by the Court in certain sensitive cases, 7 nor the result of a wide margin of appreciation. 8 Second-order reasons constitute the margin of appreciation. A margin of appreciation so understood neither excludes a substantive proportionality review by the Court altogether in the sense a political question doctrine would; 9 nor does it allow the Court to abort a proportionality analysis to rule in favour of a state without further substantive argumentation. 10 Instead, second-order reasons influence the Court's authority to determine the weight of the relevant first-order reasons for itself. Both, first-and second-order reasons, are applied in a single combined operation.
The legitimacy of the national decision, and therefore the respect owed to it, depends to a large extent on it taking into account all relevant first-order reasons, generating substantive procedural legitimacy.
11 But even then, the respect thus owed to national decisions may be overcome when strong first-order reasons speak in favour of a different decision. The Court's review cannot be merely procedural if it is to be effective. The mere will to take a certain decision -and be it the will of parliament after careful deliberation -cannot in and of itself be decisive. 12 Otherwise, even decisions blatantly in violation of the Convention could be taken. 13 Manifest abuse and excess can pretend to be, or actually be, the result of a formally deliberative decisionmaking process. Early in its jurisprudence, the Court rejected such a merely procedural standard of review: '[T]he Court's supervision is [not] limited to ascertaining whether a respondent State exercised its discretion reasonably, carefully and in good faith. Even a Contracting State so acting remains subject to the Court's control.' 14 The Court's role as a guardian of discourse is unfolded in this article based on a reconstruction of the Court's modern leading cases and draws on the parallel debate on the justification of national constitutional courts, in order to understand and justify the Court's role vis-`a-vis its contracting states. It is submitted that the Court's modern jurisprudence can be understood, and that new cases can be adjudicated appropriately, by seeing the Court as guarding states' decision-making discourse with a view to these three standards of review.
Since the Court's methodology and role can only be understood adequately in relation to the proper mode of decision-making in a democratic state under the rule of law, this article will explore the structural properties of such decision-making. It will show that the principle of proportionality mirrors the democratic requirement to balance all interests affected by a decision. This principle is the result of an application of the Vienna Convention on the Law of Treaties (VCLT) 15 and the failure of this interpretative methodology to justify a decision on its own when it comes to broad, abstract and relative Convention rights.
Finally, this article will analyze the reasons in favour of having an international court exercise such a role. What are possible deficiencies in the national decisionmaking process and what are the Court's structural advantages? It is submitted that if the Court is understood to act as a guardian of discourse, its role is a legitimate one benefitting Europe's states and citizens alike.
THE COURT'S STANDARDS OF REVIEW
From the Convention and the Court's jurisprudence, three basic standards of review, and therefore three aspects of the Court's role, can be distilled: First, wherever the Convention's requirements are sufficiently concrete, the Court holds states to well-established standards that may, to a certain extent, be thought of as preexisting. Second, in applying broad, abstract and relative Convention rights, the proper functioning of a democratic decision-making discourse under the rule of law constitutes the standard of review. Third, the Court also needs to check the facts that underlie the normative justification of the decision under review.
Interpretative results such as these are rather indisputable and the cases in that regard are easy cases. The idea that the Court's task is to effectively safeguard such well-established or even pre-existing human rights standards, consented to by the contracting parties, is and has always been a motive central to the justification of its jurisprudence. As noted by its former President Spielman: 'The first signatories to our Convention . . . created a mechanism -the first of its kind -a court to ensure the observance of their own engagements'. 20 To a certain extent, the Court's jurisprudence may indeed be understood in that manner. However, this point of view more readily provides a basis for criticism when it comes to hard cases.
The most elaborate methodological attempt to conform meticulously to an ideal of consensual pre-commitment is originalism, which seeks to deduce a ready-made and democratically-taken decision from the Convention's text or the intent of its framers. 21 This methodological approach, which is most prominent in US constitutional law, is also used to criticize the Court's jurisprudence:
[I]n recent years the Court seems to have forgotten that its job is to apply the principles of the Convention as originally intended by those who signed it -nothing more and nothing less. The Vienna Convention on the Law of Treaties requires that international treaties be interpreted as their drafters intended. It may be argued, though, that the Court is in fact using the competence to interpret the Convention, delegated in Article 32 ECHR, in a manner consistent with the VCLT as applied in modern practice. 23 The contracting states, at least, have regularly and formally expressed their general approval of the Court's jurisprudence, and thus its methodology, at their High-level Conferences, most recently in 2015. 24 Leaving aside the fact that the VCLT declares many other interpretative aspects to be relevant, a technical prerequisite for such a model of pre-commitment is the possibility to clearly state and convey in a treaty what the contracting states should be bound to. Trust in the capacity of language to do this, however, has proven to be misplaced. The Convention's terms, of course, do convey a certain meaning. If our language was wholly inadequate we would be unable to communicate. What these words cannot do, however, is to provide, by themselves, readymade decisions for all the complex and various individual cases pending before the Court. 25 Nonetheless, it is at times possible to arrive at convincing results employing an originalist methodology. It makes eminent sense to state that the ECHR's framers did not mean to prevent states from criminalizing homosexual behaviour or from using physical force as a method of education in schools and that the words of the Convention did not have that meaning when ratified. Accordingly, Dudgeon 26 and Tyrer, 27 ruling both to be in violation of the Convention, would clearly be a miscarriage of justice. And therein lies the problem.
Applied strictly and in good faith, originalism, as well as other 'restrictive' approaches to interpretation, 28 lead to the realization that the ECHR or other constitutional texts do not say much at all. In fact, early in the Convention's development, scholars were concerned that it would be ineffective because of this: 'The Treaty of Rome is so vague, and is so non-committal even in its vagueness, that we ought to be reduced to barbarism before anyone can successfully rely on it.' High-level Conference on the 'Implementation of the European Convention on Human Rights, our shared responsibility', Brussels Declaration, 27 March 2015, at 1: 'Acknowledges the extraordinary contribution of the Convention system to the protection and promotion of human rights in Europe since its establishment', available at www.echr.coe.int/Documents/Brussels_Declaration_ENG.pdf; similarly in the Interlaken, Izmir and Brighton Declarations -despite the critique leading to the adoption of Protocol 15 (see infra notes 166 and 167 The Convention's framers were, indeed, aware of the need to continually apply the Convention's rights to new cases and to thereby develop its normative content. In the drafting process, they considered enumerating certain acts of torture in Article 3, but finally opted against that possibility in order not to imperil the provision's effectivity. 30 An interpretation according to the travaux pr´eparatoires, thus, actually speaks against an originalist methodology. So does the VCLT, which provides for a wider array of interpretive factors. This is not to say that it is the Court's task to choose the 'expansive' interpretation in favour of the individual interest of the applicant in every case. Rather, its task is to take a decision that gives an appropriate weight to all relevant reasons.
Pursuant to modern linguistic insights, it is invariably necessary to take a decision not already taken by someone else when applying legal standards, even the well-established concrete rights of the Convention. What is torture, or inhuman or degrading treatment, and what is not, cannot simply be 'seen' but must be decided. Whether forcibly administering emetics to a drug dealer who swallowed his product is to be considered inhuman treatment remains a normative assessment. 31 Nevertheless, this assessment is bound and specified to a much higher degree than are decisions concerning broad and relative rights: intersubjectively evident examples and leading precedent on the question, which together constitute the legal core meaning of a rule, usually provide guidance. In that sense, concrete Convention rights may be thought of as well-established or to a certain extent even as pre-existing, despite being further developed by the Court in every case. This also allows for criticism when the Court strays too far from that core meaning. In Bouyid, for example, the Court held a slap in the face to constitute degrading treatment, which was criticized by the dissenting minority for not reaching the minimum level of severity usually reached in other cases. 32 Finally, it should be stressed that the general rule requiring any interpretation to plausibly connect to the text of the treaty is of fundamental importance to the legality and legitimacy of the Court's jurisprudence. Only in rare cases, the principle of effective interpretation (effet utile) or the subsequent practice by all states under Article 31(3)(b) VCLT can, indeed, have the effect of relaxing this requirement to a certain extent. Despite being methodologically sound, this step should only be taken if very strong reasons to do so exist: in these cases, the gap of input legitimacy left by the Convention's text must be filled by that of subsequent No. 54810/00), at 75-83, in particular at 79: 'As to the manner in which the emetics were administered, the Court notes that, after refusing to take the emetics voluntarily, the applicant was pinned down by four police officers, which shows that force verging on brutality was used against him. A tube was then fed through his nose into his stomach to overcome his physical and mental resistance'; contra nonetheless, ibid., Judges Wildhaber and Caflisch dissenting, at 6. 
Safeguarding the practical rationality of the decision-making discourse
The ECHR guarantees many rights, like Article 8, that are broad, abstract, and relative, as a whole, leaving basically no individual interest of importance outside the scope of its protection. This expansive interpretation of the Convention rights' ambit is easily covered, maybe even indicated, by these Articles' broad wording. 35 That severe pollution by a factory built next to one's home interferes with one's private and family life cannot be reasonably denied by reference to the wording. 36 The argument against including such constellations is not one of textual limits but of teleological considerations. The Convention, it is said, is not supposed to cover such trifles, but only real human rights. 37 And the list of interests that some have deemed unworthy of protection by an international court of human rights is long. Criminal prosecution of deviant sexual behaviour and sex reassignment have prominently been held not to be important enough. 38 Protection against noise pollution so extreme as to be a health hazard has been belittled as a 'right to sleep'. 39 The question of who enjoys the right to vote was considered merely a 'minor social policy issue ' . 40 Considering such issues as trifles reveals a surprising degree of indifference to interests of eminent importance to the often vulnerable persons affected -an indifference that the Convention rights are precisely meant to counteract. Compared to issues classically understood as being covered by civil and political rights, these are not more indeterminate. 41 Hard and easy cases exist in both. This is not to say that the Court needs to deal with each and every issue that arises at the national level. The Court has long required a minimum level of severity to engage the Convention's protection 42 and it also held situations not to be covered by Article 8 ECHR. 43 Considering the issues that have been claimed to be unworthy of being treated as human rights issues, it should be safe to say that it is advisable to err on the side of being somewhat over-inclusive in this regard. Moreover, it is prima facie for the individual to decide what is of importance to him or her.
As is well known, the broad ambit of the Convention rights thus established creates interpretive challenges. In substance, the review exercised with regard to such rights cannot be thought of as holding states to well-established or pre-existing standards, because not enough substance exists. A prototypical application of the right to freedom of expression as a political core right, for example, is expressing one's opinion during an election. But when advocating one's political opinion, for example, inside a polling station, doubts arise. Should this be allowed? Where are the limits? Generally speaking: Even when interests of the highest importance are concerned, experience shows that legitimate countervailing reasons may in certain situations be available to doubt which interest should prevail.
By endowing the Court with the authority to interpret this broad Convention text, the states accordingly delegated wide powers of judicial review. Being familiar with the example of the US Supreme Court, the experts who drafted the Convention were acutely aware of this fact. 44 Conferring on the Court the authority to review such broad rights can be understood as follows: States subjected the national decisionmaking process to review, in order to ensure that this process rationally strikes a balance between individual and community interests as well as between individual freedoms. The review exercised aims at ensuring the proper functioning of that decision-making process in a democratic state under the rule of law.
Holding the democratic decision-making process to its own standard
The purpose of the democratic process is sometimes taken to be the execution of the will of the majority. Such an understanding, however, is incomplete. It does not reflect our actual practice of democracy, in which it is not enough for decisions to be taken in a formally democratic manner subject to majority rule. This is true for all democracies. It may be the will of a democratic majority to kill every blue-eyed new-born. 45 Nevertheless, we tend to think that something went fundamentally wrong if such a decision were taken. Democratic decisions only in part gain their legitimacy from the people's or its representatives' vote and will. Equally important are the (practical and theoretical) reasons for which a decision is taken. The public use of reason to justify state action is an essential characteristic and legitimizing element of democracy. 46 The democratic process is meant to collectively agree on what best to do in the common interest of all, not in that of only a few. Decisions that are not taken in that manner are deficient. Accordingly, the purpose of the democratic process is to decide by adequately taking into account the individual and community interests concerned. In that minimalist and pragmatic sense, all of Europe's democracies are profoundly deliberative. The principle of proportionality applied by the Court when interpreting relative Convention rights mirrors this democratic balancing act. A (substantive) proportionality analysis is the result of employing the legal methodology of the VCLT to Convention rights that are broad, abstract, and relative -and the VCLT's failure to justify a decision all by itself. The binding effect of the Convention's text ('necessary in a democratic society') is almost non-existent and the oft-reliable guideline of the object and purpose malfunctions due to the fact that it is precisely the aim to be achieved which is controversial. The content of human rights is contentious in these cases, not the effectiveness of their protection.
The proportionality test follows from the necessity to safeguard these Convention rights in a meaningful way despite these difficulties. The Court and the contracting states apply the same substantive standard: a fair balance of reasons. 47 The review exercised by the Court holds the democratic decision-making process to its own standard. 48 No legal methodology in the strict sense is forced on the democratic process; rather, the legal technique mirrors the proper functioning of that process. 
Proportionality and guiding factors in the Court's jurisprudence
Considering that the Court applies the same substantive standard, but that it is not for the Court to replace the national institutions as decision-makers, it is crucial to know when an intervention by the Court is warranted. In the Court's wording: if the reasons adduced fail to be relevant and sufficient. 50 A rule determining once and for all what is and what is not permissible under the Convention is impossible to devise. Often, a strong yearning for absolute determinacy can be seen in legal literature and politics. It is bound to be disappointed.
Unlike sometimes presumed, the reason for the Convention rights' indeterminacy does not so much lie in a failure of the Convention's framers to reach consensus. 51 The complexity of the Convention rights is owed to their broad ambit, which prevented their framers from precisely defining them -and continues to prevent the Court from achieving absolute determinacy in its case law.
Historically, the most elaborate attempt at highly determinative legislation for an extremely wide field was the General State Laws for the to eliminate the need for interpretation. 52 Problems of a high complexity can only be solved appropriately by decisions that are not too pre-determined. 53 Nevertheless, the Court's decision-making need not be and is not completely ad hoc either. 54 In lieu of rigid rules, the Court develops in its jurisprudence factors that are meant to guide decision-making in interpreting the Convention's terms as well as in balancing exercises. 55 These factors are practical reasons understood to be relevant for decision-making in certain recurring constellations. The Court institutionally reaffirms them because of their weight as reasons and because they are generalizable. They direct the decision-making process in one direction, guide it to a certain extent but are not, by themselves, determinative of the outcome. In this way, guidance is given but future decision-making, by the Court as well as national institutions, is not overly restricted. Doing so would, considering the complexity of the problems that need to be solved, inevitably lead to decisions no one could accept, or make the amendment of those rigid rules necessary. An intervention by the Court in the national decision-making process is necessary in particular when these reasons, which are recognized in the Court's case law as relevant factors, are not taken into account or are applied in an unreasonable manner.
The margin of appreciation as second-order reasons
Two fundamental categories of practical reasons must be distinguished in this regard: first-and second-order reasons.
56 First-order reasons relate to the substantive decision that needs to be taken. Second-order reasons are not concerned with the question what decision to take, but who should take it. These are the reasons constituting the margin of appreciation. Such reasons are used in daily life, e.g., when grandparents respect parents' decisions concerning their children's upbringing, although they would have decided differently themselves. Second-order reasons are not restricted to particularly challenging ethical issues 57 or meant to strategically impose 'the costliest judgment that will still obtain compliance'. 58 They apply to all decisions, since they are good and general practical reasons, not political stratagems.
Second-order reasons differ from the way the margin of appreciation is sometimes understood. They neither exclude the Court from undertaking a substantive proportionality review, 59 nor do they allow the Court to refrain from analyzing the merits in detail. 60 In contrast to the view held by some scholars on the different levels of scrutiny applied in domestic contexts, their existence or absence in a particular case also does not strictly correlate with the likelihood of finding a violation. 61 Finally, first-and second-order reasons are not considered separately, but are part of a single combined balancing act.
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Second-order reasons influence the Court's authority to weigh first-order reasons for itself. They reflect the insight that there is not only one legitimate player in the decision-making discourse: Conceptually, the decision-making process of democratic states under the rule of law must not be thought of as an antagonist to individual rights, although de facto it may on occasion prove to be just that. If that process worked as it is supposed to, then this is a strong second-order reason against an intervention by the Court. Very strong first-order reasons would be necessary to find a violation of the Convention and thus replace the national institutions' decision. For example, the second-order reason that makes grandparents respect parents' decisions in general may be overcome with sufficiently strong first-order reasons, e.g., violence against the child -even if that decision was taken by the parents after careful deliberation. 63 Inversely, even if the decision under review is found wanting in terms of second-order reasons, and therefore an intervention by the Court would be more legitimate, the first-order reasons might be clear enough to uphold the decision nonetheless. In consequence, by finding that a wide margin of appreciation is or is not warranted, the outcome of a proportionality analysis is not prejudged in any direction.
Important second-order reasons can be the issue's complexity 64 and the productivity of the interpretative methods of the VCLT, including subsequent state practice and thus a European consensus. 65 The latter is sometimes understood as allowing the Court to merely acknowledge the change that the Convention rights or the values underlying them already went through.
66 From this point of view, the Court in the above-mentioned Dudgeon and Tyrer cases 67 identified contemporary societal conditions and adjusted the Convention accordingly. However, this does not reflect the function of second-order reasons in the Court's jurisprudence. The Court is not merely executing the current 'true will' of European states and citizens when looking for a European consensus. 68 But neither is the Court using the European consensus as mere 'subterfuge' for implementing some hidden agenda.
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By referring to its contracting states' practice and other sources, the Court taps into the legitimacy these sources can provide. 70 The Court is drawing reasons from other norm-setting processes, and also the weight attached to these reasons in these processes. 71 The subsequent practice of contracting states -but also that of their international organizations, such as the EU or the Council of Europe -provides input legitimacy to a decision taken in accordance with it. 72 References to sources not related to the contracting states cannot provide input legitimacy, but they can serve as persuasive authority: It is indicative of a reason's weight when it is shared in other jurisdictions.
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Contrary to popular belief, the use of all these materials does, in principle, not extend the range of decisions the Court can take 74 but actually restricts its interpretative freedom. The increased number of texts the Court is in this way referring to in interpreting the Convention is usually not used to overcome textual restrictions but to find reasons for making a decision that it could take anyway within the limits of the Convention text. When assessing the proportionality of a measure, e.g., the Court could, in principle, come to the conclusion that no fair balance was struck based entirely on its own substantive reasoning. In taking account of these additional materials, it is restricting its freedom by having to deal with them argumentatively. They may provide arguments against, but also in favour of a state's position, depending on the case.
Most often, the most important second-order reason will be the legitimacy of the decision under review: its input legitimacy, e.g., if taken by parliament or popular referendum, 75 as well as the substantive part of its procedural legitimacy. This latter form of legitimacy is generated procedurally by referring to substantive (first-order) reasons: if all relevant interests and reasons were seriously taken into account on the 
The interplay of first-and second-order reasons in the Court's jurisprudence
Judgments such as Evans show that the Court is in fact reviewing the national decision-making process in said manner. 77 In this well-known case, the Court had to deal with the issue of in-vitro fertilization. Eleven eggs were extracted from the applicant, artificially inseminated with her partner's sperm and frozen. Since precancerous tumours were discovered in the applicant's ovaries, these were surgically removed after the procedure had been completed. Before the eggs could be implanted, the applicant and her partner split up, the latter withdrawing his consent for the procedure. British law permitted him to do so until the implantation.
The Court held this regulation to be in conformity with the applicant's right to respect for her private life under Article 8 ECHR. Every possible decision would completely frustrate the interests of either the applicant or her former partner, i.e., her interest in having offspring genetically related to her or his interest in not having children with his former partner. Both had been adequately informed of the legal framework and the possibility to withdraw consent.
The Grand Chamber's majority, as had already a Chamber's, did not consider itself able to find a fairer balance than the British legislator had. As both chambers emphasized, a different rule could have been adopted, e.g., making consent final at the time of the artificial insemination. However, the issue's complexity, a lack of European consensus on it, the legislative history in which all interests affected had been carefully weighed, and in which the public had had the possibility to participate, led to a wide margin of appreciation. The serious endeavour of the British decision-making process to achieve a fair balance was respected.
Evans clearly shows the reviewed decision's input and substantive-procedural legitimacy to be factors in determining the width of the margin of appreciation. The Court did not 'hide' behind the margin of appreciation, 78 but recognized the limits of its own legitimacy. Since the national decision-making process had functioned in an exemplary fashion, and no decisive first-order reasons speaking against the decision taken were apparent, the Court could not but recognize the dilemma that the case was and respect the national decision. Another pertinent example is Animal Defenders International v. The United Kingdom, in which the Court upheld a prohibition of political TV and radio advertising, taking into account that the prohibition was the result of thorough deliberative decision-making by both Parliament and domestic courts. The contrary effect could be seen in the failure of the national decision-making process to perform similarly well in Hirst (No. 2). 80 In this by-now infamous judgment, the Court held the deprivation of the right to vote of all prisoners serving a criminal sentence to be in violation of the Convention. The judgment remains key in the critique of the Court voiced in Britain by politicians, legal scholars, the media and the public. 81 The great weight that must be attached to the right to vote in a democracy, and thus under the Convention, is an important first-order reason that speaks against depriving someone of that right. That the right to vote is still often understood in British discourses not to be a 'true' human right shows in itself the necessity of the control exercised by the Court. It seems rather contradictory to challenge the Court's authority by referencing the great importance of democratic self-government through Parliament while at the same time considering the right to vote to be only a minor issue not worthy of the name human right. 82 Under the Convention, applying the methods of the VCLT, it is simply not possible to muster an argument for the proposition that the right to vote is of low importance.
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The community interest in punishing offenders and strengthening people's confidence in the rule of law speaks in favour of depriving prisoners of this right. The Court in general accepted these reasons but found the measure to be disproportionate because it covered all prisoners serving a criminal sentence. At least for some prisoners, who serve only short sentences, the reasons of punishment and reinforcement of the rule of law did, according to the Court, not prevail over the importance of their right to vote.
It is precisely this point where it becomes evident why the question of what weight must be attached to reasons is and will always remain controversial. Weighing reasons constitutes the core of deliberative democracy. It could be and was argued that in a modern criminal justice system only the perpetrators of grave crimes face prison time, and that, accordingly, depriving them of the right to vote was a proportionate response to a violation of society's most fundamental rules. 84 The Court, in determining that this reasoning was insufficient, made a substantive decision to attach less weight to the reasons of punishment and strengthening the rule of law than the national decision-making process did.
The following second-order reasons bolstered the Court's legitimacy to make such an assessment: first, the absence of any substantive debate on the issue by the national institutions. Even discussions that took place post-Hirst centred mostly on 85 The legislature's will must be taken into account as input legitimacy, but the mere will to deprive a group of people of a right cannot generate substantive-procedural legitimacy. 86 Secondly, disenfranchised prisoners cannot participate in the democratic process to change the law, in order to be enfranchised, which reduces the input legitimacy of that law. 87 Finally, prisoners, who mostly do not attract people's sympathy, are a minority group that will always find it difficult to have its (legitimate) interests adequately taken into account in the democratic process. That they committed a crime warranting imprisonment does not change this assessment. 88 In light of these first-and second-order reasons speaking against depriving all prisoners serving a criminal sentence of the right to vote and in favour of the Court's authority to intervene in the national decision-making process, the judgment in Hirst seems quite reasonable after all. Contrary to the picture that is painted in the UK again and again, the Court was not, in presumptuous arrogance, 'waging a war' against the British legal order. 89 Moreover, the critique expressed in the UK was taken up in Scoppola (No. 3), in which the Court overturned the more expansive judgment in Frodl, 90 which had called for a decision by a judge in the individual criminal case. 91 That none of the relevant actors is completely satisfied with the outcome should be considered a strength of the Court's balancing influence, which avoids overly encroaching on any one interest. 92 Finally, the interplay between a proportionality analysis and the margin of appreciation is demonstrated well by the multi-polar rights constellations generated by media coverage affecting people's private lives. These cases also illustrate the necessity of the Court as a second player in the decision-making discourse.
Whenever the Court intervened in the balancing conducted by the national courts in the leading cases of Von Hannover, 93 Von Hannover (No. 2), 94 and Axel Springer AG v. Germany, 95 it was criticized for overreaching. 96 However, the national courts in fact still enjoy a considerable margin of appreciation in balancing the interests affected. When the Court did intervene, it did so on the basis of sufficiently strong first-and second-order reasons. That the private life of the applicant in Von Hannover could, save when she actively and visibly retreated from the public, always be subject to 85 See in particular HC Deb. 22 Nov 2012 Cols. 745-62. 86 Cf. Kleinlein, supra note 72, at 879; see, however, apparently in a different direction Harbo, supra note 7, 44-5; Popelier and van de Heyning, supra note 8, at 22-3. 87 Dothan, supra note 28, at 521. In Axel Springer AG, the Court based its judgment on the same set of factors, inter alia the articles' contribution to a debate of general interest, how well-known the person reported on was, and his or her prior conduct vis-`a-vis the media. 97 It held that the national courts' judgments against a publisher, who had reported on an actor's criminal conviction for a minor drug offence, could not be upheld. That the German courts had not considered the main protagonist of a television series with an audience of millions to be well-known was rather unconvincing -despite the fact that national courts generally are, indeed, better placed to make such an assessment. In this case, their assessment was simply not plausible: had the actor not been a public figure, the media would not have reported on his conviction for a very unspectacular offence. The conduct would not have been newsworthy. Reporting on the prosecution of crimes generally serves a legitimate public interest, and the applicant had already given interviews to the media concerning a prior conviction for drug offences. Thus, strong first-order reasons, all framed as general guiding factors for use in future cases, pointed towards a decision in favour of the applicant. An intervention by the Court seemed warranted, despite the margin of appreciation enjoyed by the national courts. At any rate, the Court's interventions were selective, not indiscriminate. Leaving national institutions considerable room for manoeuvring, these decisions do not reveal an excessive tendency towards harmonizing European legal orders.
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Many more cases could be cited that enshrine first-order reasons as factors meant to guide decision-making in future cases. On the one hand, these factors can serve as reasons in balancing exercises. Concerning the conformity with Article 8 ECHR of expelling aliens for security reasons, inter alia the nature and seriousness of the offence perpetrated, the length of the applicant's stay, as well as his or her social, cultural and family ties to the host and the home country have been recognized as relevant factors. 99 Whether the eviction from one's home is justified depends, inter alia, on whether the home was established lawfully and the existence of suitable alternative accommodation.
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On the other hand, the interpretation of Convention terms is also guided by such factors, e.g., the determination whether a measure constitutes deprivation of liberty 97 Axel Springer AG v. Germany, supra note 95, at 89-111. 98 under Article 5 (which depends on the type of the measure, its duration, effects, and the manner of its implementation), 101 or whether a treatment constitutes torture under Article 3 (which depends on the duration of the treatment, its physical or mental effects, the sex, age and state of health of the victim, as well as the purpose of the treatment).
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In a way, this technique sets a 'soft' kind of precedent. It dissolves the oft-perceived difference between an ad hoc style of decision-making that is only based on the facts of the individual case at hand and a style of decision-making that delineates rights more broadly, setting standards that transcend the individual case.
103 The Court's and the parties' argumentation is channelled through these factors, 104 generating the amount of legal certainty methodologically possible, while retaining sufficient openness for the Court and national institutions to arrive at appropriate decisions. The recognition of general first-order reasons in the Court's jurisprudence allows to understand many of the human rights issues that arise daily as easy cases, thereby generating legal certainty. Hard cases cannot be avoided by a methodology that seeks to arrive at legitimate decisions.
The Case of S.A.S. v. France, in which the Court condoned a ban on wearing face coverings in public, was certainly one of these hard cases. 105 Although formulated in neutral terms, the ban was clearly intended to prohibit wearing burqas, niqabs and other religious apparel. Unlike in Dahlab, 106 the Court did not base its decision on a sweepingly negative interpretation of the applicant's choice of garment. Neither did the Court simply point to the margin of appreciation in an offhand manner to justify the restriction. It examined in detail the merit of each justification that had been advanced. 107 It rejected public safety as a sufficient reason for the restriction because identification on request was considered a less restrictive but equally suitable measure and a general ban thus unnecessary. The ban was held not to further the aim of gender equality because this aim could not be reached by keeping individuals from voluntarily exercising their rights. Next, the protection of human dignity was rejected as a justification. The mere fact that someone's behaviour is perceived as strange by others is not sufficient reason in a pluralist democracy for prohibiting it on account of it being undignified. There was also no indication that the action was meant to express contempt for others. Finally, and without further discussion, the Court accepted that the aim of ensuring respect for the minimum requirements of life in society, a 'living together', justified the ban for the protection of the rights of others.
The detailed analysis of all but the last ground of justification is exemplary and confirms the mode of decision-making described here. The treatment of the last argument, recently confirmed by a chamber, 108 remains questionable, both in terms of first-and second-order reasons. 109 How far a miniscule minority within a minority effectively threatens the fabric of society by wearing certain apparel in public, remains somewhat of a mystery. That society and the state have a strong legitimate interest in regulating public behaviour that does not affect any tangible individual interests may be doubted. 110 As regards second-order reasons, the adoption of the law was, as the Court noted, marked by discriminatory statements against Muslim women -whom the law was clearly meant to address despite its neutral framing. This should have tempered the legitimacy generated by the substantive debate on the issue in the French parliament. Considering all this, the reasons seem to point rather towards finding a violation.
Maybe, this is indeed an instance where the Court used the margin of appreciation because the case was politically sensitive.
111 That this would not be legitimate according to the model explicated here does not devalue this article's approach. Neither a court's case law, nor its methodology, should be evaluated based solely on judgments perceived to be problematic. No court will always render judgments of which everyone approves.
In summary, the Court's interpretation of the Convention leaves ample room for legitimate disagreement when taking into account not only first-but also secondorder reasons. Nevertheless, the Court must have the competence to determine not only procedurally if national decision-makers struck a balance considering all relevant interests, but also substantially whether the first-order reasons where given an appropriate weight. This is crucial if the review exercised by the Court is to be meaningful and effective.
Checking the facts
Finally, and although it should generally avoid acting as a fourth instance, the Court must necessarily be able to examine the facts underlying a case. Its control can only be effective if the facts advanced by the parties can be questioned. The normative justification of a decision and its factual basis, i.e., practical and theoretical rationality, are too intimately connected for it to be otherwise: Were protests really in danger of turning violent and had to be disbanded for reasons of security or were these reasons merely a pretext used to intimidate the opposition? Many human rights questions are, at their core, not normative but factual. National courts will enjoy a wide margin of appreciation in this regard, since their superior capacity to take evidence and their greater proximity to the issue are strong second-order reasons for respecting their assessment. Yet, this does not mean that it cannot be questioned at all. If cogent reasons exist, the Court will reassess a national court's factual determinations.
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In Rakevich, for example, the Court evaluated the available evidence as to whether the applicant had been of 'unsound mind' in the sense of Article 5(1) ECHR when deprived of her liberty. 113 It found no reasons to challenge the domestic institutions' assessment and recognized that it was in the first place, but not exclusively, for these to evaluate the evidence. 114 Inversely, in J.K. v. Sweden, likewise noting that national authorities are generally best placed to assess the facts, the Court overruled the national institutions' assessment that the applicant would not face a real risk of treatment contrary to Article 3 ECHR when expelled. 115 The relevance of the facts can also transcend the individual case. In S.L. v. Austria, the applicant claimed a violation of his right to equal treatment in connection with his right to respect for his private life (Arts. 8 and 14 ECHR), since Austrian law penalized sexual relations between male adults and male adolescents between the age of 14 and 18, but did not do so for heterosexual or lesbian relations. 116 Having heard 11 experts, ten of whom clearly stated that the idea of being 'recruited' into male homosexuality had no factual basis, and one simply stating that he considered the law necessary nonetheless, the Austrian Parliament voted to keep the law as it stood. 117 The normative justification of the unequal treatment -which had also been accepted by the national constitutional court -was based, according to contemporary scientific knowledge, on false factual assumptions. Since no other reasons capable of justifying the distinction existed, finding a violation was compulsory.
Finally, it should be noted that the facts of a case may also change with time and therefore the need to revaluate a normative argument may arise. For example, in the 2008 Dogru case, the Court accepted the argument that the prohibition on wearing a headscarf in physical education class at school was 'not unreasonable' for reasons of safety and health. 118 However, in 2014, after a two-year pilot, the world football association FIFA found there to be 'no indication as to why the wearing of head covers should be prohibited' as long as certain design restrictions were complied with. constitute a risk for health or safety, this assessment by the Court would have to be reconsidered in upcoming cases. In that way, developments in the factual sphere may also require a development of the Convention's normative content as a living instrument.
WHY AN INTERNATIONAL COURT?
The question remains why democratic states under the rule of law should submit to such, potentially invasive, scrutiny: 'Why would we submit to being governed by that?' 120 The answer can be sought in the fact that, like all human decision-making systems, the national decision-making discourse can be dysfunctional.
First, this process may, in certain situations, tend to disregard firmly established standards, as for example the prohibition of torture. Such political options, considered too essential to be left to the daily political process, are taken off the table by the Convention. 121 The picture of Ulysses, who, aware of his future weakness, had himself bound to his ship's mast to withstand the Sirens' call, illustrates this function. 122 Such control has, unfortunately, also proven to be necessary for wellestablished democracies. 123 That even these standards are not entirely pre-existing, but are developed in the Court's jurisprudence, cannot be avoided by a methodology that strives to be an effective safeguard.
Secondly, by reviewing national decisions' conformity with more abstract Convention rights, taking into account first-and second-order reasons, the Court safeguards the national decision-making process against dysfunctionalities that may arise even in well-established democracies under the rule of law. 124 Historically proven over and over, majoritarian rule can leave minorities who do not have realistic prospects of having their interests adequately taken into account vulnerable to disproportionate burdens and abuse in the democratic process. 125 The formal equality of majority rule can be problematic in giving those highly affected by a decision the same say as those not interested at all. 126 The party system, influence exerted by governments and interest groups as well as other political constraints can result in decision-making being more about bargaining than a fair balance. 127 Moreover, in Europe's parliamentary democracies, parliament is, at least in its day-to-day operations, not effective in exercising control against a government that consists of its own party members. 128 Taking into account the will of the voters and of interest groups -which is of course democratically legitimate -can come into conflict with the search for a fair balance of interests. So can politicians' career plans. Consequently, and for structural reasons, parliaments will at times fail to act in a way satisfying the requirements of democracy's deliberative aspect. Decisions taken by popular referendum may, for different reasons, also fail to do so. The dysfunctionalities described here are examples of what may go awry in democratic states under the rule of law. This must not, however, distract from the fact that generally and, -at least in well-established democracies -in most cases, the decisions taken on the national level will in good faith seek a fair balance.
Why, then, should we rather live with the mistakes of the Court, which is not democratically accountable, than with those by the national democratic legislator and its courts?
129 Proponents and critics of the Court, and of judicial review in general, tend to romanticize their positions. 130 Where one person sees a pillar of democratic legitimacy, the perfect expression of our association as free and equal citizens, others see party politics, intrigue, corruption, and oppression. Where one person sees the protection of everyone's right to equal freedom and dignity by an independent institution subject only to legitimate law, others see presumptuous oligarchy, and foreign rule. For example, to illustrate their positions, critics like to refer to cases such as Roe v. Wade decided by the US Supreme Court on abortion 131 -which is commonly taken to be badly reasoned -and compare it to the exemplary parliamentary debate on the same topic in the British House of Commons.
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Both approaches are to be dismissed. An evaluation of the position of parliaments, courts and other institutions in a modern democratic state under the rule of law and in its international framework must be made according to their structural tendencies, not based on worst-and best-case scenarios. 133 The respective advantages of these institutions and their modes of decision-making need to be used in order to minimize their disadvantages. 134 First, it must be noted that in most cases it is not plausible to distinguish between legislation and government of an entirely democratic nature, through and by which 'the people' decide, and judges who impose their 'external' will on the people.
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Understanding parliaments as a miniature assembly of 'the people' overlooks the actual functioning of modern parliaments that organize themselves in committees and through party hierarchies. 136 Most of the time, representative democracy is able to realize the maxim '[w]hat touches all should be decided by all' 137 only to a very limited degree. This should not be understood as a critique, but as recognizing the unavoidable consequence of organizing political communities of a certain size and the necessary division of labour: Power is always exercised by a few and, in that sense, is always to a certain degree oligarchical 138 -even when exercised in good faith in the name of the people and in a way accountable to them.
Secondly, it should not be forgotten that the accountability of the people's representatives is, in practice, ensured by elections that take place only every few years. Between these, democratic power is exercised more or less independently, and the fashion in which politicians are held accountable is usually a rather global evaluation of their performance. 139 The accountability that elections provide is thus not as effective in imposing the will of the people on individual issues -supposing that such a will exists -as is often claimed. The establishment of the Court is consequently another, but qualitatively different, oligarchical element in the structure of modern European democracies. 140 The decisive difference between the Court and parliaments lies in the different aspects of democracy they represent. Politicians must not only take into account democracy's deliberative part, but also its aggregative and competitive side. 141 It is also, and legitimately so, their purpose to represent citizens and their interests. Judges who safeguard human rights, however, are committed solely to the deliberative aspect. 142 In contrast to politicians but also citizens, it is the judges' exclusive role to make a reasonable decision taking into account all relevant reasons and interests. The proceedings before a court like the European Court of Human Rights institutionalize the deliberation of public reasons. 143 For a politician, a conflict can arise between the interests or will of his voters and striking a fair balance between all interests affected 144 -but not for the Court. Conducting a deliberation without undue pressure and prejudging the outcome, with empathy and a view to the common good, not looking to unilaterally assert preferences, is unquestionably a demanding ideal. But deliberative decision-making depends substantially on the institutional setting. 145 In an institution dedicated to that purpose, free from any direct non-argumentative pressure and composed of persons who are, according to all available data, impartially and independently fulfilling their tasks to the best of their knowledge and judgment, reaching this ideal seems to have good prospects of realization. The attitudinal model often used to understand and predict the voting behaviour of US Supreme Court Justices according to their political leanings fails when applied to the Court. 146 While the Court's judges are statistically more likely to vote in favour of 'their' state, they are far from certain to do so. 147 Moreover, a qualitative analysis of separate opinions reveals different motivations for doing so. 148 A judge voting for 'his or her state' on substantive legal grounds, as, e.g., Renate Jaeger in Axel Springer, 149 should not be taken to be biased. At any rate, judges recruited from 47 states and various backgrounds are unlikely to be biased or partial in the same way, 150 and will thus be able to provide a neutral, external view. 151 In particular, vulnerable minorities may benefit from this. 152 This is not to say, though, that the Court has per se better access to correct answers and higher moral truth. 153 The objection that parliaments, political parties and governments are also capable of seriously and reasonably debating and taking decisions on issues relating to human rights is completely justified. 154 They are, however, subject to more forces that could distort this process or even prevent them from doing so altogether. National courts can, due to tradition or a long-standing jurisprudence, be susceptible to such dysfunctionalities as well. They may fail to provide redress for excesses, and in some countries courts may not be strong and independent enough to intervene when necessary.
Often it is thought that a difference ought to be made in dealing with cases from new and endangered, and well-established and stable democracies. 155 The Court's control is said to be really necessary only for such states in which democratic and ruleof-law structures have not yet taken a firm hold, i.e., where the decision-making process is structurally dysfunctional. 156 But also democracies whose decision-making processes generally work as they are supposed to can, from time to time or gradually, slip into such dysfunctionalities. Seeing the Court as a guardian of discourse, employing the three standards of review described above, allows for a common methodology to deal appropriately with all of these situations -irrespective of whether the state in question is a more robust or a more fragile democracy. For example, carefully avoiding the risk of seeming to apply 'double standards', 157 the Court applied exactly the same criteria in Anchugov and Gladkov v. Russia as it had in Hirst v. The United Kingdom (No. 2), including the procedural ones. 158 The Russian debate was found to be similarly wanting because the adoption of the Constitution, which enshrines prisoners' disenfranchisement, may have been debated in general, but as far as apparent not the issue of prisoner voting itself. In B. v. Romania (No. 2) , the Court likewise recognized the relevance of procedural second-order reasons that it applied in the German and British cases cited above: 'The extent of the State's margin of appreciation thus depends on the quality of the decision-making process. If the procedure was seriously deficient in some respect, the conclusions of the domestic authorities are more open to criticism . . . '. 159 Contrary to what many critics assume, 160 the Court is thereby not hampering human rights discourse in national decision-making. The legitimacy of the decision reviewed being a crucial factor, the margin of appreciation provides a strong incentive to extensively and intensively consider the human rights implications of any decision on the national level. 161 Moreover, somewhat paradoxically, institutionalizing distrust against the national process can also have the effect to inspire trust in citizens that their institutions are working as they are supposed to. 162 After all, the human rights subject to the Court's review, which are not restricted to particularly important interests, derive their vast scope from the necessity to discursively justify the use of state power to the free and equal persons subject to it. 163 The Court's control institutionalizes this right to justification and makes it effective. It ensures that striking a fair balance is not merely lip service and cheap talk, but the serious deliberation of reasons. 164 of the subsidiarity principle in the Convention's preamble by Protocol 15, following the Brighton Declaration of 2012, 166 reinforces this jurisprudence without being constitutive of it. 167 Of course, (international) human rights courts are not flawless. 168 The Court may fail to uphold otherwise well-established standards when it is necessary, or (mis-)apply them when it seems unnecessary. It may fail to give the appropriate weight to individual or community interests as first-order reasons in balancing, or it may fail to recognize the second-order reasons that speak in favour of respecting a state's decision. It may overrule the facts adduced by a state too easily or accept them too uncritically. Judges are human, too. There are even instances in which individual judges, in separate opinions, have not shown the restraint and modesty becoming of their office. 169 The Court as a whole has rarely, if ever, forgotten its role in such a way. Not every decision someone somewhere considers to be going 'too far' is a sign of the Court losing touch with reality. Whenever legitimate dissent is possible, the Court's judgments will remain controversial. 170 Legitimate disagreement being constitutive of pluralist democracy, this is unavoidable and not a sign of decay. 171 In the discourse-ending effect of the Court's judgments -at least for the moment and the purposes of the individual case -therefore lies an exercise of power which calls for responsible use. 172 The Court's jurisprudence does not conform to the role explicated here in each and every case and in each and every way. For example, the importance of the interests and rights concerned is often regarded as a factor of the margin of appreciation, 173 whereas in the present understanding it is a first-order reason relating to the substantive decision. Likewise, the 'suspect' discrimination grounds said to tighten states' margin of appreciation 174 are not second-order reasons, but merely reflect that these differences between people (sex, sexual orientation, 'race' and others) have generally proven not to constitute good practical first-order reasons for a difference in treatment -most often because, like in S.L., the relevant assumptions associated with existing differences are simply false.
The model advocated for here may in this regard be understood as a proposal to segment and conceptualize the argumentation more clearly, in particular, by disentangling the reasons of proportionality and those of the margin of appreciation. When balancing first-order reasons in a proportionality analysis, the Court should take into account the national institutions' assessment regarding the relative weight of these first-order reasons. How much weight must be attached to their view depends on second-order reasons, which should be presented independently from but in relation to the first-order reasons in a judgment. That the Court currently does not clearly separate first-and second-order reasons in its reasoning does, however, not affect the model's capacity to explain the current jurisprudence. The Court takes into account all of the above-mentioned reasons in a single combined operation, as it should. While explaining and justifying much of the Court's jurisprudence, the model also allows for criticizing it. 175 Within the scope of the Convention, the Court watches over the balance struck between individual and community interests, between individual interests as well as over the democratic process itself. It watches over states' endeavour to find reasonable solutions to the conflicts that every democracy's premise of freedom and equality of all necessarily generates. In the past decades, the Court has shown that it can make a valuable contribution to this process. That its activities in this regard have not always elicited cheers from the national institutions that are overruled from time to time can hardly be surprising.
It is not the Court's task to completely substitute the political process for a legal one. Its mandate does not extend this far. The Court can, however, contribute to a national decision-making process seeking a fair balance in solving the problems facing modern societies. It can be an institutional framework in which well-established human rights standards, practical rationality and truth have better chances of prevailing than without it. 176 A reasonable amount of modesty is required in weighing first-and second-order reasons but so is sufficient assertiveness if these reasons so require. After all, the Court watches over the deliberative decision-making process of Europe's democratic states under the rule of law as a guardian of discourse.
